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News and Notes for School Administrators

Is MySpace at Your School?

What Happens When Students” Online Expression
Crosses the Line?

Are you ready for the cyber-age of student dis-
cipline? As if teachers and school administrators had
enough difficulty monitoring the hallways, millions of
high school students have taken their trouble-making
online. With the help of websites such as MySpace,
Facebook, Friendster, and Xanga, teenagers are filling
up the blogosphere with personal information, opin-
ions, photographs — and unfortunately, even inappro-
priate comments about teachers, administrators, and
each other.

The facts usually look something like this: a
high school student, like most of his classmates, has
created a personal profile on MySpace. In addition to
his ramblings about music, movies, sports, and his
friends, he has decided to share his thoughts about his
biology teacher with the world. Those thoughts, inevi-
tably, are not very kind, and are, in fact, degrading,
derogatory, and untrue. Another student prints out
the student’s questionable attempt at candor and
brings it to school. Once the teacher sees what the stu-
dent wrote about her online, she is angry and de-
mands the school discipline the student immediately.
What can you do and how far can you go?

The answer relies upon an analysis of the stu-
dent’s free speech rights under the First Amendment.
A key determinant is always: Did the student main-
tain his MySpace profile entirely away from school?
Was it accessed at school? What was the effect at

school, if any, to the posting?

The public school setting demands a special
approach to the First Amendment’s guarantee of free-
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dom of speech. While schools and school officials
must have the authority to provide and facilitate edu-
cation and to maintain order, the Supreme Court has
repeatedly held that “it can hardly be argued that ei-
ther students or teachers shed their constitutional
rights to freedom of speech or expression at the
schoolhouse gate.” Tinker v. Des Moines Independent
School Dist., 393 U.S. 503, 89 S.Ct. 733, 21 L.Ed.2d 731
(1969). Accordingly, students retain the protections of
the First Amendment, but the shape of these rights in
the public school setting may not always mirror the
contours of constitutional protections afforded in other
contexts. See Sypniewski v. Warren Hills Regional Board
of Educ., 307 F.3d 243 (3d Cir. 2002).

These cases are governed by the Supreme
Court’s decision in Tinker. While Tinker has been nar-
rowed by two more recent Supreme Court cases, Bethel
School District No. 403 v. Fraser, 478 U.S. 675, 106 S.Ct.
3159, 92 L.Ed.2d 549 (1986) and Hazelwood School Dis-
trict v. Kuhlmeier, 484 U.S. 260, 108 S.Ct. 562, 98 L.Ed.2d
592 (1988), neither of these decisions has altered
Tinker’s core principles concerning the circumstances
under which public schools may regulate student
speech. See Castorina v. Madison County School Board,
246 F.3d 536 (6t Cir. 2001).

Under Fraser, a school may categorically pro-
hibit lewd, vulgar or profane language on school prop-
erty. Under Hazelwood, a school may regulate school-
sponsored speech on the basis of any legitimate peda-
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gogical concern. Neither of these directly applies to
the most common MySpace issues, because the post-
ings are typically not through a school-sponsored
website or activity, or, if vulgar, not on school prop-
erty. Instead, we must look to Tinker’s general rule:
the school district may only regulate speech if it would
create a substantial disruption of or material interfer-
ence with school activities.

In order to discipline a student for items
posted on a MySpace profile created entirely from his
or her home computer, a school district must present
evidence that the website caused actual disruption of
the day-to-day operation of the school. See Layshock v.
Hermitage School District, 412 F.Supp.2d 502 (W.D.
Penn. 2006). If the school district has no direct evi-
dence of normal classroom operations or other school
activities being affected, even if the messages posted
on the internet criticize, insult, or embarrass the school
or school officials or employees, the school district
may not limit them because doing so would likely be
an impermissible attempt to regulate speech based
solely on its content.

Of course, there are myriad ways in which
students and employees can get into sticky situations
online, not only by being critical or even defamatory of
school officials, but also by divulging personal infor-
mation. Both students and teachers can have their
conduct called into question by posting photographs
that might include alcoholic beverages, drug para-
phernalia, or sexual content. While school employees
also enjoy certain First Amendment protections for
their online expression, those protections differ from
the broad protections enjoyed by students — and it is
student expression that currently seems to be causing
the most severe administrator headaches. Also, stu-
dents can get into trouble by posting fake or fraudu-
lent profiles online, such as creating fake profiles for
teachers or other school employees which include de-
rogatory or inappropriate material.

With this legal framework in mind, what
should a school district do when it receives a com-
plaint about something a student has posted online?
First, the school should determine whether a connec-
tion exists between the expression and the school. Did
the student utilize a school computer, network, or
email address to access the website? Was the site ac-

Page 2—Miller, Tracy, Braun, Funk & Miller, Ltd.

cessed at school, or does the school’s internet-
monitoring program filter sites such as MySpace and
Xanga? If the school cannot prove that the activity
was undertaken while at school, then it must look to

Tinker’s material and substantial disruption test.

There has been at least one reported case in
which the school district successfully proved a sub-
stantial and material disruption from a posting made
on MySpace. In Layshock v. Hermitage School District, a
student included a caricature of his high school princi-
pal on his MySpace profile. The U.S. District Court for
the Western District of Pennsylvania found that the
website could be considered a “material disruption”
because other students had accessed the website so
frequently at school that the entire computer network
had to be shut down for more than one school day.

Courts have generally been more willing to
find evidence of a disruption where the online expres-
sion constitutes a specific violent threat. Administra-
tors are given more latitude to investigate and disci-
pline students when the posting threatens teachers or
students. On another note of interest, photographs
posted online that might suggest that a student has
broken a school’s athletic code (e.g. photographs of
students drinking alcohol) could likely be permissible
evidence, depending on the particular facts and other
evidence, to allow sanctions under an athletic code or
team rule imposed by a coach, even where traditional
student discipline is not appropriate.

As a final note, while students may not be sub-
jected to school discipline in many of these types of
cases, they may be liable in either a criminal or civil
action. Fraudulent postings, defamatory statements,
and other expressions have led to private suits against
students, as well as criminal charges in a few cases.
Even though a school district may not be able to im-
pose sanctions for certain activities, consequences out-
side of school certainly exist.

With over 70 million registered users, it is
likely that a large number of your students stop by
MySpace regularly. As more and more students use
online forums such as MySpace and Facebook to com-
municate with friends, share photographs and opin-
ions, and post comments about their high school prin-
cipals, school administrators should be prepared for
the time when MySpace invades your school.




Changes in Open Meetings Act
Sent to the Governor

The Illinois General Assembly has passed
changes to the Illinois Open Meetings Act, clarifying
the definition of a “meeting” under the Act and requir-
ing the physical presence of a quorum at a meeting.
The bill is SB-585, and while not yet law, has passed
both Houses of the General Assembly and was sent to
the Governor on May 3, 2006.

The new definition of “meeting” includes a
gathering by a majority of the quorum of the public
body in person or by “video or audio conference, tele-
phone call, electronic means (such as, without limita-
tion, electronic mail, electronic chat, and instant mes-
saging), or other means of contemporaneous interac-
tive communication.”

Also, the changes to the Act require the physi-
cal presence of a quorum of board members at the lo-
cation of a meeting. Other members who are not
physically present at a meeting may participate in the
meeting and vote on all matters by means of a video or
audio conference. Furthermore, under the changes, if
a quorum is physically present, a majority of the pub-
lic body may allow a member to attend the meeting by
audio or video conference because of: (1) personal ill-
ness or disability; (2) employment purposes or the
business of the public body; or (3) a family or other
emergency.

If a member wishes to attend the meeting by
audio or video conference, he or she must notify the
recording secretary before the meeting unless advance
notice is impractical. The board must also adopt rules
regarding such attendance that are consistent with, or
that further limit, the provisions of the Open Meetings
Act, likely in a board policy to that effect. The minutes
of a meeting must also include whether the members
of a public body were physically present or present by

means of video or audio conference.
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Appellate Court Doesn’t Require
Miranda Warnings at School

In a recent decision by the Second District Ap-
pellate Court of Illinois, the court upheld the convic-
tion of a student on drug charges. The court held that
the school principal and dean of students were not
acting as agents of police when they interrogated the
student suspected of drug possession, and were thus
not required to administer Miranda warnings. The
school officials had already initiated an investigation
into an allegation of drug possession when police offi-
cers arrived at school, and school officials asked the
police officer to leave before interrogating the student
outside the officer's presence and without the officer's
assistance or direction. People v. Pankhurst, --- N.E.2d -
---, 2006 WL 1302257 (Ill. App. 2 Dist. 2006).

Exceptions to TRS Penalties
Around the Corner

A bill has been sent to the Governor that alters
the provisions of the Illinois Pension Code enacted last
spring by P.A. 94-0004. Under the new provisions, the
following exceptions have been carved out of the 6%
cap on salary increases, for a 5-year period ending
June 30, 2011:

e The 6% cap would be calculated based upon full-time
equivalency.

e Earnings increases from when the member was 10 or more
years from retirement eligibility are excluded.

e Changes in employment under Section 10-21.12 of the
School Code will be considered a change in employer (i.e.
after an annexation, reorganization, or deactivation).

e Promotions to positions that require different certification
or supervisory endorsements from the previous position
are excluded so long as the position has existed and been
filled for at least one year and the new salary is no greater
than the lesser of (a) the average salary for similar positions
within the district, or (b) the salary stipulated in the dis-
trict’s collective bargaining agreement.

e Payments to teachers from the State or the State Board of
Education over which the employer does not have discre-
tion.

For a more complete look at these provisions, see SB-49
on the Illinois General Assembly website, www.ilga.gov.
The governor is expected to sign the bill.
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Ready to Respond to RTI?

Upon the implementation of the Individuals
with Disabilities Education Improvement Act of 2004
(IDEIA), it has been said that general educators ceased
to exist—that all are special educators now. With the
new emphasis on response-to-intervention (“RTI”) in
determining specific learning disabilities, that state-
ment might not be too far from the truth.

The IDEIA describes RTI as “a process that de-
termines if the child responds to scientific, research-
based interventions as part of the evaluation proce-
dures...” 20 U.S.C. 1414(b)(6).

While we still wait for final special education
regulations at both the state and federal level, this
much is clear: the U.S. Department of Education is
prompting states to promote RTI as a means of deter-
mining the existence of a specific learning disability
instead of IQ-discrepancy analysis. In comments to the
proposed regulations, the DOE has gone as far as say-
ing that the IQ-discrepancy criterion is “potentially
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harmful to students.”

Under the proposed Illinois regulations, school
districts may continue to use discrepancy analysis,
provided that they also use RTI as part of the evalua-
tion procedures to determine that a particular student
has a learning disability.

As the new rules may become final before the
start of the 2006-2007 school year, the entire regulation
bears close study by school personnel involved in
making eligibility determinations, but the following
new requirements are especially noteworthy. The IEP
must demonstrate that “prior to, or as part of the refer-
ral process, the child was provided appropriate, high-
quality, research-based instruction in regular educa-
tion settings...”. Proposed requlation 34 C.F.R. 300.309.

Be on the look-out for more to come on RTT!

The contents of this newsletter should not be construed as legal ad-
vice. Individual problems or requests for information should be
referred to legal counsel for an opinion based on facts specific to
your inquiry.

Miller, Tracy, Braun, Funk & Miller, Ltd.— Page 4





<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



